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CITY AND BANK OF CAIRO.

] aNUARY

21, 1839.

Read, nntl referrer\ to the Committee on the Judiciary.

Mr. MuRPHY of Cook, from the select committee to which were referred resolutions relative to the incorporation of the City and Bank of
Cairo, made the following
.
..

REPORT:
The select committee to wltich was referred a resolution making the follow·
ing inquiries, viz: 1. Whether the act incorporating t!te City and
Bank of Cairo be still in full force and 1fect. 2. Whether the compan_y, claiming to be incorporated under the title of the City and Bank
of Cairo, are the original incorporators, or their legal repre.~entatives.
3. Whether the capital of said Bank has been paid, and all its provisions complied with, in the manner prescribed by law-beg leave to
report:
That they have given to this subject all the attention ·which its great
importance demands, and sought for every information necessary to its
elucidation. The results of their inquiries are he:ein embodied. They
are fully sensible of the delicate nature of making inquiries into what
are i.ermed the vested rights of individuals or corporations, and cannot
expect wholly to escape censure from interested quarters; , but the duty
has been imposed on them, and they have endeavored to discharge it
with fidelity, and without prejudice or partiality. It has been objected,
in the course of their inquiries, that this subject more ap;>ropriately
belongs to the judicial t:·ibunals of the country, than the Legislature, for
decision. But this committee are of opinion that they are consulting
the best interest'> of their constituents, and of the State, in scrutinizing,
with a jealous care, the organization of a chartered institution, with
powers to affect or control the fortunes and liberties of the people; and
that an institution of this nature, if not founded on legitimate authority,
should with more propriety be suppressed in the commencement, than
leave its evils to be cured by judicial proceedings, when the community
had suffered by their operation. They are further decideuly of opinion
that this Legislature has rightful power ancrauthority to annul or revoke
the charter of any corporate body, if the public good demands it; and
that the Legislature of any former period possessed no right to comer,
on any individual or corporation, vested or exclusive pri,·ileges which
would bind or limit the action of succeeding Legislatures: and that all
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such exercises of power are usurpations hostile to the spi:it of our institutions, and destructive of those <'qua) rights which the people of every
generation, in their sovereign capacity, rightfully enjoy.
The facts in re lation to the Bank of Cairo, which have come to the
knowledge of your committee, are the following. They are presented
with as few comments, or expressions of opinion, as the nature of the
inquiries would admit :
In the year 1818, and while this State was under a Territorial Government, a company was incorporaterl under the title of ••The City and Bank
of Cairo." T he following are the preamble and principal of its provisions:
.
· "vVnEREAS John G. Comyge:,, Thomas H. Harris, 1' homas F. Herbert, Ch,1rles Slade, Shadrach Bond, Michael Jones, \ Varren Brown,
Edw ard llumphreyf, and Gharles W. H unter, have become proprietors,
by rurchase from the United States, of all that certain tract of land,
situate between the Ohio and :Mississippi rivers, and near the junction of
the rnme, and which said tract of land is particularly known and distinguished , upon a map or chart of that district of the T erritory of Illinois in which the same is comprised, as follows, viz: south fractional
half of section number fourteen, south fractional half of section number
fifteen, fractional section number twenty two. twenty-three, and twentyfour, north fractional half of section number twenty-five, north half of
section number twenty six, and the northeast fractional quarter of section
number twenty-seven, in township number seventeen, south ofrange one
west,and containing,in the whole,eig hteen hundred acres,or thereabouis:
A nd whereas the said proprietors represent that there is, in their opinion,
no position in ~he whole extent of these "\.Yestern States better calculated,
as it respects commercial advantages and local supply, for a great and
important city, than that afforded by the junction of those two great
highways, the Mississippi an<l Ohio ri\"ers; but that nature having denied
to the extreme point formed by their union, a suffi<'ient degree of elevation
to protect the improvements made thereon from the ordinury inunda1ions
of the adjacent waters, such elevation is to be found only upon the tract
above mentioned and deRcribed, so that improwments and property
made and located thereon may be deemed perfectly and ab~olutely se,·ure
from all such ordina ry inundations, and liable to injury only from the
concurrence of unusually high and simultaneous inundations of bo1h of
saii rivers-an event which is alleged but rarely to happen, and the
injurious consequences of which it is considered practicable, by proper
embankments, wholly, and effectually, and permanen tly, to obviate :
And whereas there is no doubt that a city, erected at or near as is practicable to the junction of the Ohio and l\Iississippi rivers, (provided it be
thus secured by suflicient embankments, or in such other way as experience may prove most efficacious for that purpose, Jrom every such extraordinary inundation,) must necessarily become a place of vast consequence to the prosperity of this growing Territory, and in fact to that
of the greater part of the inHabitants of these Western States: And
whereas the abovenamed proprietors are desirous of erecting such city
under the sanction and patronage of the Legislature of this Tei li1ory,
and also of providing by lc1w for the security and prosperity of the same ;
and, lo that end, propose to appropriate the one-third part of all moneys
J
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ari.sing from the sale and disposition of the lots into which the same be
surveyed, as a fund for the construction and preservation of such dykes,
levees, and other embankments as may be necessary to render the same
perfectly secure; and also, if such fund shall be deemed sufficient thereto,
for the erection of public edifices, and such other improvements in said
city as may be, from time to time, considered expedient and practicable;
and to appropriate the other two-third parts of said purchase moneys to
the operations of banking: And whereas it is considered that an act to
incorporate the said proprietors and their associates, viz: all such persons as shall, by purchase or otherwise, hereafter become proprietors of
the tract above mentioned and des.::ribed-a,3 a body corporate and politic,
while it guarantees, to all those who may become freeholders or resident
within said city, the fullest security as to their habitations and property,
will at the same time concentrate the views anJ facilitate the operations
of the said proprietors and their said associates, in rendering the said
city secure from all such inundations as aforesaid, and in promoting the
internal prosperity of the same : Therefore,
"SEc. I. Be it enacted, That the s:iid John G. Comyges, Thomas H.
Harris, Thomas F. Herbert, Charles Slade, Shadr.::ch Bond, Michael
Jones, Warren Brown, Edward Humphreys, and Charles vV. Hunter,
proprietors, as aforesaid, of the said tract of land above mentioned, and
all such persons as may hereafter become proprietors, by purchase or
otherwise, of any portion of the same, being at the same time stockholders in the bank hereinafter to be provided for; and also all such persons
as may become stockholders in said bank, without being proprietors of
of any of said lots, be, and they are hereby ordained, constituted, and
appointed a body corporate and politic, in fact and in name of the President, Directors and Company of the Bank of Cairo; and by that name,
they and their associates, proprietors and stockholders as aforesaid, may,
for thirty years hereafter, have succession, &c.
"SEc. 2. And be it further enacted, That the said John G. Oomygcs,
and his associates, and his and their heirs and assigns, proprietors asaforesatd, shall, within the space of nine months from the passing of this act,
proceed to lay, off at the expense of said proprietors, upon such site in
said tract as may be deemed most eligible therefor, a city, to be known and
distinguished by the name of Cairo, &c.
''SEc. 3. And be it .further enacted, That the price of the $aid lots
into which the said site shall be so laid off as aforesaid shall be fixed and
limited at one hundred and fifty dollars each; and the moneys arising
from the sale and dispositio~ thereof shall be appropriated as follows, to
wit : two-thirds part thereof, that is to say, the sum of one hundred dollars on each and every lot, sh:ill constitute the capital stock of said bank ;
w hich capital stock shall be divided into twice as many shares ai; there are
lots; one-half of which shares shall belong to the purchasers of said lots,
in the proportion of one share to each lot; and the remaining half of
said shares shall be the property of the said John G. Comygtls and his
associates aforesaid, their heirs and assigns, proprietors as aforesaid, in
proportion to the interest which they may respectively hold in the
same; the remaining one-third part of the purchase money of said lots to

.
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constitute a fund to be exclusively appropriated to t he security and improvement of said city, in manner as is hereinafter more particularly
directed.
"SEc. 4. And be it further enacted, T hat it shall be lawful for the
said J ohn G. Comyges and his said associates, his and their heirs and
assigns, proprietors as aforesaid, to nominate and ap)'.ioint by themselves,
or their at~orneys thereto lawfully authorized, ~o many commissioners as
they may deem necessary for the purpose of receiving subscriptions for
the pu:-chase of said lots, upon the terms herein above stated; and it shall
be the duty of such commissioners to advertise for sale so many of said
lots as they shall be respectively authorized to sell, and to receive subscriptions for the same."
In order to ascertain the correctness of t::ie representations made by
the said company in this act, your committee addressed a letter to the
Register of the L and-office in Kaskaskia, some weeks since, to which no
answer has been r eturned. From inquiry made at the Auditor's office,
however, they have ascertained that fractional section number twenty•
three, forming a very large portion of the lract mentioned in the act as
th~ property of the cornpany, had never been entered till the year 1835;
and that the company had never been proprietors of the same, by purchose or otherwise. T hey further ascertained that the east fractional
half fourteen, southwest fractional twenty-four, ancl north fractional half
twenty-five, also, north east twenty-six, were entered July 26th, 18 17,
by John G . Comyges, and by him suflered to revert to the United States,
for a failure to pay the residue of tJ1e purchase money; and that these
last mentioned lands, together w ith the south fractional half fifteen, fractional sections number twenty-two and twenty-three, were entered m
August and September, 1835, by Sidney Breese, Miles A . Gilbert, and
T homas Swanwick.
T hus it appears that all that portion <lf the land on w hich this incorpo•
ration was founded reverted to, or remained in, the United States, except
the northeast twenty-six and the northeast fractional twenty-seven,
which were entered July 28th, 1817, by Shadrach Bond and P. Menard,
as trustees of Warren Brown.
From information received from D . B. Holbrook, commissioner for
receiving subscriptions for t~e purchase of lots in the city of Cairo, tJ1ey
have learned that the Central Railroad Company next became pos£essed
of considerable portions of said land, which they transferred to the Cairo
City and Canal Company. This last company was authorized by its
charter i o purchase the w hole, or any p:i.rt of township seventeen, above
mentianed, more particularly the tract incorporated in 1818, as the city
of Cairo-but banking operations are expressly prohibited.
T hey next ascertained that this same tract of land was conveyed, by
deed of trust, to the New York L ife Insurance and Trust Company by
articles of agreement between the Iliinois Exporting Company and the
Cairo City and Canal Company, of each of which companies D. B. Holbrook is President.
Such is the history of this case, in as connected a form as it could be
traced by the committee.
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In regard to the first branch of the inquiry, namely, whether the act
incorporating the City and Bank of Cairo be still in force, they would
observe that John G. Comyges and others, mentioned in the charter,
were not incorporated as associated individuals are in other cases; but
they were incorporated, as a company, proprietors ot a certain tract of
land; for in every clause of the act where they are ·named, they are
named as proprietors of this land; and as such they were incorporated.
The preamble, as well as the body of the act, shows that the possession
of this land, an<! the erection of a city thereon, "which must necessarily
become a place of vast consequence to the prosperity of this growing
Territory, and in fact to that of the greater part of the inhabitants of
these W estern States," were the inducements held out for granting the act
of incorporation. They would observe, further, that as the land embraced
in the charter has passed out of the hands of the original company, and
as the stock of said bank was to be deFived from the sale of portions of
said land, this company has not the means left on which to base their
banking operations, as required by the charter.
The land embraced in the city of Cairo, as originally incorporated, has
evidently passed into the hands of another and a different corporation;
and as banking was only one of the incidents of said company, founded
solely on the proprietorship of said city, it would seem plain, that, when
said property reverted to the Government, and became the property of
other individuals and corporation$, the banking powers annexed to it, as
well as the company itself, became extinct. The charter in that respect
being an unit, when any portion of it was voided by the company, it
nullified the whole.
In regard to the second branch of the inquiry, the committee are informed that only two of the original corporators are now living; and
they have not ascertained that these survivors are connected with tlje
Cairo City and Canal Company, or the Exporting· Company; nor would
such connection in any way change the nature of their title. The original act incorporates the persons therein named, together with all such
persons as may hereafter become proprietors, by purchase or otherwise,
of any portion of the same. This cannot be construed to mean any persons but such as have derived a title, by purchase or otherwise, from th&
said proprietors, and cannot extend to those who might thereafter derive
a title from the United States, in case the land reverted. The word ''persons," in all legal enactments, mean!- natural persons, and not artificial
persons, such as corporations.-(Breese's Reports, Betts vs. Menard.) It
follows, therefore, that the Cairo City and Canal Company cannot be
considered as any portion of the body politic created by said act; nor
can the committee conceive how said company can claim, by assignment,
devise, or any legal form of descent, to be a legal representative of any,
or all, of the original corporators. The claim, thE:refore, by this company, or by the Exporting Company, to exercise corporate and political
powers granted to a former.and different body of individuals, merely because they obtained possession of their stock, is attaching corporate and
political powers to the ownership of property, and sellin~ or transferring
said powers with said property-a species of entail feudal in its nature,
unknown to our laws, and repugnant to the institutions of our country.

'
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In regard to the third branch of the inquiry, in addition to what has

been already stated, the committee are of opinion that the requisition of
the 4th section of the act of incorporation has not been complied with.
That section enacts that it shall be lawful for said ''J ohn G. Comyges and
his said associates, proprietors aforesaid, to nominate and appoint so
many commissioners as they may deem necessary for the purposP. of receiving subscriptions for the purchase of said lots." On making inquiry
of D. B. Holbrook, as to who commissioned him to receive subscriptions
for the purchase of lots in said city of Cairo, he stated that he was commissioned by the Cairo City and Canal Company, which is, as before stated, a company entirely different from the original company, and deriving
no powers under its charter; a company, also, w!:iich is expressly inhibited all banking powers by its chart1;;r. Your committee would conclude,
therefore, by stating that the provisions of this section of the act have
not been complied with; nor have they been able to ascertain that the
original company did any thing in order to cany into effect the objects
contemplated by the act of incorporation.
And whereas doubts exist whether said institution is authorized, by
the laws and constitution of this State, to exercise banking powers ;
Therefore,
Be it resolv_ed by the General Assembly of the State of Illinois, Thafthe
Attorney General be, and he is hP.reby, directed forthwith to institute a
judi:cial inquiry into the legality and conduct of said bank, and that he
prosecute such inquiry by writ of quo warranto, or other legal process,

,.

,I

H.R.

j llTn AssEM.

CAIRO BANK.
JANUARY

24, 1839.

Read, and laid on the table.

Mr.

HARDIN,

from the Committee on the J udiciary, made the followi_n g

JlBPORT:

The Commiltee on tlzeJudicjp,ry, to wliich were referred the repart and resolutions presented by tke select committee on the Bank of Cairo, report:
They amend the preamble, by striking out the first line on the last
page, and insert as follows:
''And whereas doubts exist whether said institution is authorized."
And recommend the adoption of the preamble and resolution as
amended.
The committee find in the report of the select committee the following
paragragh:
"They are further decidedly of opinion that this Legislature has rightful power and authority to amend or revoke the charter of any corporate
body, if the public good demand it; and that the L.egislature of any former period possessed no right to confer, on any indi~idual or corporation,
vested or exclusive privileges which would bind or limit the action of
succeeding L~gislatures; and that all such excercises of power are usurpations hostile to the spirit of our institutions, and destructive of those
equal rights wh,i ch the people of every generation in their sovereign
capacity rightfully enjoy."
Your committee cannot concur in the opinion advanced in the foregoing extract. They view such sentiments as at war with the doctrine of
vested rights, which has been settled and concurred in in all free governments, as destructive of the principles of our government, and in violation of the well settled doctrines of justice and constitutional law.
As this subject has been brought before the Legislature by the report
of the committee, and is spre:;td upon the journals of this House, they
deem it a subject of too much importance to· be passed over in silence,
and they think it due to this Legislature to disavow their sanction of such
doctrines. They, therefore, offer for adoption the following resolution:
Resolved by the Genet·al Assembly of the State of Illinois, That it is
the opinion of this Leg islature that a charter duly granted, under an act
of the General Assembly of this State, to a bank or other private corporatiGn, is, when accepted, a contract with the parties to whom the grant
is made; and if such charter be unduly granted, or subsequently misused,
it may be avoided by the judgment of a court of justice, in due course
of law, and not otherwise, unless in pursuance of a power expressly
reserved in the charter.

ILL. Lro1s.

H. R.

IllTu

AssEM,

BANK OF ILLINOIS-INCREASE OF CAPITAL.

JANUARY

28, 1839.

Read, laid on the table, and ordered to be printed.

,

Mr. GouoE, from the minority of the Committee on Finance, made the
following

REPORT:
T he undersigned, a minority of the Committee on F inance, regrets t hat
he cannot coincide with the majority of that committee on the subject of
increasing the capital of the Bank of Illinois at Shawneetown; and nothing but the great importance of the subject would induce him to oppose
his individual opinions against those of the majority, for whose judgment
and inteo-rity he entertains so great a respect.
T he rJtowing are, among many, the reasons on which this dissent is
founded:
First. That borrowing two millions eight hundred thousand dollars
for the purpose of increasing the capital of this bank, at a time when a
large amount of internal improvement and canal bonds must be thrown
into market, is calculated to impair and materially injure the only means
within the control of the State for prosecuting her works of internal improvement.
T he credit of a State, like that of an individual, is limited by its known
resources to meet the interest on its debts, and its ultimate ability to pay
the principal. The present debt of the State, added to the amount necessary to c-.omplete our canal, railroads, and other public works, will form
an ~~~egate that may of itself create distrust in the minds of European
cap1ta11sts.
.
In the London Times, of December 13, a paper whose financial articles
are considered good authority, it is stated "that American stocks have
crowded into the Amsterdam market, until, like that of London, they
have become unsaleable; an<l from the present aspect of the stock
market at Paris, where various of the most accredited as well as schemes
~euerally have fallen into disrepute, or are at a discount, it may be well
doubted whether American stocks, admitted to be unsaleable here and at
Amsterdam, will be so eagerly sought after as is anticipated."
From this view of the State of the foreign stock market an<l the probability that the cr.eation of this large loan may cause disappointment in
procuring funds for the completion of our works of internal improvement-an event which would be attended with immense loss to the
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State-and the uncertainty and difficulty that mny rensonably be anticipated in disposing of a sufficient amount of bonds to fulfill the requirements of the law, it would be imprudent and dangerous to add to those
difficulties by authorizing loans for other purposes.
Second. That the divid'lnds on the bank stock may prove insufficient
to pay the interest on the loans.
The profits of banking are dependent on so many contingencies that
there is no certainty that the dividendlj to be derived fro~ the proposed
investment will be equal to the amount paid out, and the State may be
called on to pay the interest from her own resources. Sho1lld this bill
pass, the State will have invested in banking the enormous sum of five
millions nine hundred thousand dollar~; and if, by any untowa rd event,
our banks should not be able to declarP a dividend-an event, it may be
observed, of no rare occurrence-the interest on this sum, amounting to
three hundred and fifty-four thousand dollars per annum, must be paid
from some other source ; and, should none be available to meet such exigency, the credit of the State \'lould be i:npaired, and the progress of our
internal improvement impeded, or the system itself destroyed.
The minority do not deem it necessary to express at this time any
<>pinion as to the merits or demerits of our banking system. It may,
however, be observed that placing so large an amount of money in the
hands of pers.>ns ne;ther elected by, nor responsible to, the people of the
State, is contrary to the spirit of our institutions; and though it is admitted that the individuals now at head of this bank are not surpassed by
any for probity, financial skill, and integrity of character; yet, it may be
asked what would be the situ:ition of the State should the management
-0f the bank be placed in unworthy and incompetent hands?
In conclusion, the minority are of opinion that the increase of the
capital of this bank cannot be of general benefit. It may indeed furnish
banking facilities to a few towns and a limited number of individuals, to
the injury of other towns and other individuals, and thereby add to that
very inequality which it is the intention of this bill, in part, to remedy.
All of which is respectfully submitted.

J. WILSON GOUGE.

H. R.

i

l lTH

AssEM,

D IVO RCES.

FEBRUARY

28, 1839.

Read, and adopted.

Mr. FISic, from tbe Committee on the Judiciary, made the following
REPORT:

The Committee on the Judiciary, to which were referred several petitions for
divorce, submit the following report:

The many douhts, entertained by men whose opinions are entitled to
great weight, of the policy of Legislatures to grant divorces, entitle this
subject to a careful investigation, The constant and pressing applications to the L egislature at every session, by great numbers of petitions
similar to those now before your committee, demand of this H ouse some
decisive expression of opinion which may be regarded, by those who
feel in any way inlere!'te<l, as decisive :n this matter. lt is a matter of
r egret to your committee that their attention has been necessarily directed to other subjects, and permitted them less time to consider this
matter than they could have earnestly dC'sired. It should be r egarded
as a subject of highest magnitude- that, in the free exercise of the
divers funr,tions of government, each department should be confined
strictly within the 5phere of its appropriate duties. Any encroachment
of the power of one department upon the legitimate exercise of the
others is a usurpation, and should be guarded agarnst with the most
j ealous care. The grent prominent objects of legislation, as Jairly
pointed out in our constitution, are, to establish rules for the protection
and preservation of rights, and affix a penalty for all intrusion; to enact
such laws as are consistent with the constitution, and fitted to promote
all the great interests of society. To render contracts sacred may be
seen was one great object in the constitution; and although the term
contract is set down in the constitution without any precise definition, .
still the remedy is a subject of legislative action ; but what shall constitute them is a subject for the j udiciary, and properly for it, to settle.
The Legislature is prohibited from interfering with or impairing thC\ obligation of contracts. Whether the institution of marriage be or be not
a contract within the' meaning of tbe constitution, your cummittce do
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not feel themselves called upon positively to decide; but the policy or
impolicy of legislative interference with this institution is a matter of
serious inquiry. A very small share of experience in legislative proceedings may satisfy t be most incredulous · that a State Le6 islature is but
an ill-fitted t ribunal to settle justly the conflicting interests which often
flow from violated contracts. The institution of marriage so nearly
concerns the internal quiet of social community, and connected with so
great a variety of irnport'ant interests, reaching beyond themselves, as
shows the propriety of not allowing a dissolution of marriage for slight
and trivial causes. In this matter rights are acquired, interests united,
and happiness or misery following so closely that nothing but strong and
pressing causes should be permitted to effect a separation. It is a subject worthy of reflection, and one which addresses ilself to the higher
motives of legislative action, that, in those States and countries where
divorces are obtained with much difficulty, and are never granted but
for causes to which the judicial power could never extend relief, less
cases o.ccur, and fewer are the domest!C broils which agitate the peace
and quiet of families. It is a matter within the observation of all-that
the facility with which petitions for divorce have been granted by Legislatures has resulted in a serious evil. Attempts are often made to effect
this matter in the Legislature, without tbe feeblest grounds of tbe truth
of the report in the petition. When society is accustomed to regard
the institution of marriage as one which cannot be violated but for great
causes, the complaining parties will often make a virtue of necessity, and,
by 'mutual concession, strive to smooth down asperities of temper and
disposition which might otherwise rise into a flame, and obliterate a
growing accumulation of retaliation and subsequent misery, which are
but too frequently invited and fostered by the process of divorce ris carried out by our legislators; and with this view, your committee would
offer the following resolution:
Resol-ved, That it is unwise, injudicious, and improper for this Legislature to grant divorces in any case that may be presented.

